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‘I Don’t Want My Client to Be 
Blindsided 9 : Executives and 
Their Lawyers Brace for Rep. 
Katie Porter's Questions 

The California Democrat's distinctive questions are tripping up executives. 
White-collar and congressional lawyers have taken notice—and here's 
what they have to say about it. 

By C. Ryan Barber | March 18, 2019 

When her turn came to question Wells 
Fargo CEO Tim Sloan last week, freshman 
Rep. Katie Porter, D-California, quickly 
made clear that she had done her 
homework. 


Rep. Katie Porter, D-California (Photo: 
Diego M. Radzinschi / ALM) 



https://www.law.com/nationallawjoumal/2019/03/18/i-dont-want-my-client-to-be-blindsided-executives-and-their-lawyers-brace-for-rep-katie-porters-questions/7prin... 1/9 





4/29/2019 


‘I Don’t Want My Client to Be Blindsided’: Executives and Their Lawyers Brace for Rep. Katie Porter's Questions I National Law Journal 


She identified f https://twitter.eom/RepKatiePorter/status/1105514162665521155 1 

statements Sloan made in the months after Wells Fargo's fraudulent account scandal 
made headlines, in which he'd said the bank was committed to restoring customers' 
trust. Sloan's language, Porter said, struck her as "vague" and, perhaps, "obscure, empty 
promises" from an executive well-versed in corporate speak. "Do those statements 
mean something to you, Mr. Sloan?" Porter asked. Sloan responded: "They do." 

Porter soon revealed what she had been setting up. Reaching down behind the dais, 
she retrieved a poster featuring blown-up text from a court filing in which Wells Fargo's 
lawyers at Sullivan & Cromwell ( https://www.law.com/law-firm-profile/? 
id=297&name=Sullivan-Cromwelh dismissed Sloan's statements as "paradigmatic 
examples of nonactionable corporate puffery, on which no reasonable investor could 
rely." 

Why were Wells Fargo's lawyers making that argument? Porter asked Sloan, the Wells 
Fargo chief executive since 2016. "I don't know why our lawyers are arguing that," he 
replied. 

The exchange went viral—and it wasn't the first time. Porter, serving on the House 
Financial Services Committee, g rilled 

( https://twitter.eom/RepKatiePorter/status/1100480393038520322 ) Equifax's CEO 
Mark Begor in February about why his company's lawyers were arguing that a 2017 
data breach had not caused any harm to consumers. Begor said it was "hard to 
comment" on the activities of Equifax's lawyers. 
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Rep. Porter calls out Equifax CEO for lawyers arguing data breach ... 



Porter's distinctive style, drawing on her experience as a law school professor 
( https://www.law.com/therecorder/2018/11/16/uc-irvine-law-prof-clenches-u-s- 
house-seat-nine-days-after-election/ 1. has forced white-collar defense lawyers who 
specialize in congressional hearings to grapple with how to prepare clients for 
questioning that uses a company's own legal arguments against its top executive. Her 
repeated, effective use of that approach promises to make her a starring figure in 
preparations that have been known to include mock hearings, with lawyers playing the 
part of lawmaker during rehearsals. 

"This tactic is a new and particularly effective example of what has long been the risk 
for a corporate executive, the face of a company, testifying in Congress," said 
O'Melveny & Myers ( https://www.law.com/law-firm-profile/? 
id=4998cname=0%27Melven y) partner David Leviss, a former senior investigative 
counsel for the House Oversight and Government Reform Committee. "Regardless of 
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the subject matter of the hearing and the facts at hand, members of Congress will 
make you the face of the company and make you defend whatever statements or 
actions they can attribute to the company—fairly or unfairly." 

Justin Shur, a partner at MoloLamken LLP, said Porter's novel approach has shown that 
lawyers need to dig deep into a company's litigation stance as they prepare an 
executive to appear before a congressional committee. 

"I might not have necessarily pulled the docket and scrubbed all the filings to make 
sure I'm familiar with all of the substance of everything that's been filed. Because of this 
line of questioning, it's become prudent to incorporate that into your preparation," 

Shur said. "There might be some nugget in some filing, in some footnote that a 
particular member is going to hone in on, and I don't want my client to be blindsided by 
it." 

Sloan's experience underscored how arguments made in court, by lawyers, can backfire 
in the court of public opinion. 

Porter highlighted an argument Wells Fargo raised in San Francisco federal court 
against a securities class action alleging that the bank made misleading public 
statements and failed to disclose the full extent of consumer abuses that brought it 
continued regulatory scrutiny. 

In describing past statements as "puffery," Wells Fargo's defense team at Sullivan & 
Cromwell employed a term carrying a specific meaning in the context of securities class 
actions. The U.S. Court of Appeals for the Ninth Circuit has described puffery as 
"exaggerated advertising, blustering and boasting upon which no reasonable buyer 
would rely." 
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Timothy Sloan, CEO of Wells Fargo (Photo: Diego M. Radzinschi / ALM) 


Sloan appeared unprepared to give any explanation of that argument or the phrasing. 

"Are you lying to a federal judge or are you lying to me and this Congress right now 
about whether we can rely on those statements?" Porter asked. 

"Uh, neither," Sloan said. 

"It's convenient for your lawyers to deflect blame in court and say that your rebranding 
campaign can be ignored as hyperbolic marketing," Porter said. "But when then you 
come to Congress, you want us to take you at your word. And I think that's the 
disconnect that's why the American public is having trouble trusting Wells Fargo." 

“I’m not leaving. I want to see what you’ve got in store for me 
today.” 

Porter's questioning skills have vaulted her into national prominence. Already, she is 
drawing comparisons to her former Flarvard Law School professor, Sen. Elizabeth 
Warren, D-Massachusetts, who like Porter burnished a reputation early on in her 
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congressional career as a sharp questioner with a particular taste for grilling financial 
industry executives. 

"I've been really gratified that some of my freshmen have said to me, 'Oh, you're up 
next. I'm not leaving. I want to see what you've got in store for me today,"' Porter said 
( http://www.msnbc.com/transcripts/the-last-word/2019-03-12 ) during a recent 
appearance on the MSNBC program "The Last Word with Lawrence O'Donnell." 

In interviews with The National Law Journal, several lawyers said that any effective 
preparation process includes an exhaustive search of past statements and a 
coordinated approach that involves a company's communications team, along with in- 
house and outside counsel involved in litigation. 

"You have to anticipate everything—anything that a member of Congress or the staff 
preparing a member of Congress can find. That's all fair game. You have to be ready for 
it. You should be ready for it," said Covin g ton & Burlin g ( https://www.law.com/law- 
firm-profile/?id=69&name=Covin g ton ) partner Brian Smith, who like other lawyers 
stressed he was speaking generally about the process and not about individual 
performances. 

But even the most thorough preparation cannot turn over every stone. 

And Porter's trademark line of questioning has presented another vexing challenge: 
drawing distinctions, when necessary, between congressional testimony and an 
argument raised in court. 

"It's hard—you don't want to distance yourself from what's said in court and have the 
court get crosswise with your client," said Arnold & Porter 

( https://www.law.com/law-firm-profile/?id=162319&name=Arnold-Porter ) partner 
Amyjeffress. "So you have to be very careful. But I do think you can draw a distinction." 
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Reginald Brown of Wilmer Cutler Pickering Hale and Dorr. (Courtesy 
photo) 


Reginald Brown, a partner at Wilmer Cutler Pickerin g Hale and Dorr 
( https://www.law.com/law-firm-profile/?id=329&name=WilmerHale ). said the 
"reality is that standards may be very different in a court of law than in the court of 
public opinion." 

"Understanding that delta and explaining it can be challenging. But the differences are 
very real," said Brown, who helped prepare Facebook executives Mark Zuckerberg and 
Sheryl Sandberg ahead of their congressional appearances last year. 

So how should a lawyer prepare a client? For one, style counts. "The difficulty is you 
don't want your client to sound like they're lecturing the committee on the law or 
providing some technical, legal explanation. You want your client to be plain-spoken, 
not defensive or apologetic, but able to get their point across," Shur said. 
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At the Equifax hearing, Porter opened her questioning by asking Begor for his Social 
Security number, date of birth and address "at this public hearing." Borger declined to 
provide that information at the hearing, saying he'd be a "bit uncomfortable" doing so. 
He noted he'd been a victim of identity theft three times in the past decade. 

"So my question then is, if you agree that exposing this kind of information, information 
like that that you have in your credit reports, creates harm, therefore you're unwilling 
to share it, why are your lawyers arguing in federal court that there was no injury and 
no harm created by your data breach?" she asked. 

When Begor demurred, saying it would be "hard to comment" on the activities of 
Equifax's outside lawyers, Porter cut him off. 

"Respectfully, excuse me, but you do employ those lawyers and they do operate at your 
direction. They're your counsel. And they are making these arguments in court, arguing 
on the record. I have the pleadings here from the court case. They're arguing on the 
record that this case should be dismissed because there is no injury and no harm 
created by the disclosure of people's personal credit information," Porter said. "Yet I 
understand you, as I would, to believe that the exposure of that information—I asked 
you if you would give it to the committee and you understandably said no—would in 
fact create a harm. So I guess I would ask you to please look carefully at what you're 
lawyers are doing." 

As Porter spoke, she held up a thick stack of papers, a pink tab attached to one of the 
pages. 
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